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Title of the Invention: PROMOTER AND CONSTRUCT FOR PLANT TRANSFORMATION 



DECLARATION UNDER 37 C.F.R. '1.132 



Commissioner for Patents 
P O Box 1450 

Alexandria, VA 22313-1450 
Dear Sir: 

I, Herbert Martin Wilson, of 1915 Stevenson Drive, Ames, Iowa 50010, hereby 
declare that: 

l graduated from University of Leicester (United Kingdom) in 1975 with a Ph.D. in 
Plant Cell Biology. 

I was employed by Pfizer, Inc., from 1982 to 1986, where I was a senior scientist in 
the Plant Genetics Department. 

I was employed by ICI Seeds, Inc., from 1986 through 1994 where I was Cell 
Biology Project Leader. 

Since 1995, 1 have been employed by Stine Seed Company as Director of Stine 

Biotechnology. 

I am one of the co-inventors of the invention described and claimed in the above- 
identified application and am familiar with the Office Action dated April 26, 2005. 

The Examiner has rejected claims 43-45 under 35 U.S.C. §112, first paragraph, as 
failing to comply with the written description requirement in that the claim contains 
subject matter which was not described in the specification in such a way as to 
reasonably convey to one skilled in the art that the inventor(s), at the time the 
application was filed, had possession of the invention. Specifically, the Examiner has 
rejected claims 43-45 in that the recitation "aligning the selected segments based on 
homology with the template promoter to derive a first synthetic promoter having 
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between about 60% to about 90% homology over the entire length of the template 
promoter" is not a sufficient description for the above-mentioned limitations in the 
specification as filed. Applicant submits that the synthetic homolog to the figwort 
mosaic virus (fmv) promoter, was produced using the method of the present invention 
and having a 77.1% identity to the template. This is an unexpected result for less than 
a 100% identity to the template. This synthetic promoter, fmvhom, was linked to the bar 
gene and then introduced into corn embryos via Agrobacterium-med\ated 
transformation. The protocol was as described in IKS. Patent No. 6,420,630. From 153 
immature embryos a total of 24 events were generated on medium containing 1 mg/l 
bialaphos. Plants were regenerated from each of these events and shown to express 
the bar gene. These results establish that the fmv homolog, fmvhom, can act as a 
constitutive promoter in corn. 

Data below: fmvhom homology to fmv. 77.1% identity in 560 base pair overlap 

10 20 30 40 50 60 

fmv seq TCAAAATATTTAGCAGCATTCCAGATTGGGTTCAATCAACAAGGTACGAGCCATATCACT 

III I I I I I I I I I I I! I I I I I I i 1 I 1 1 1 1 I I I I I I I I I 
fmvhom seq TATCTCCAGTACAGATCGCCTTCAACCAACAAGGTACGAACCCTCTCACC 

10 20 30 40 50 

70 80 90 100 110 120 

fmv c :eq TTATTCAAATTGGTATCGCCAAAACCAAGAAGGAACTCCCATCCTCAAAGGTTTGTAAGG 

ii ii ii imiii iii mill mi i iii i mi iii 

f mvham . seq TTCTTCAAAAGGAAATTCCGAAAACATAGATGGAACTACCATTCGCAACTGGTTGAAAGT 

60 70 80 90 100 110 

130 140 150 160 170 180 

fmv <ieq AAGAAT T CT C AGT C CAAAGCCT C AACAAGG T CAGGGT ACAGAG T CT CCAAACC AT T AGC C 

Mill I I III Ml M III Ml Mill III I I I. I Mill MM 

fmvhom . seq CAGAATCCGCTGTCCAAAGCCTGAAGAAGTTCACGGTACAGAGTTTGCTAACCACTAGCA 

120 130 140 150 160 170 

190 200 210 220 230 240 

fmv <3eq AAAAGCTACAGGAGATCAATGAAGAATCTTCAATCAAAGTAAACTACTGTTCCAGCACAT 

I | mil! MM lllllll I HIM I I MINIM M lllllllll I I 
fmvhom .seq AGAT G C T ACAAG AG AAGAATGAAG GAT CT T CAAG CAAAGTAACCT GCT GT T CCAGAAGAC 

180 190 200 210 220 230 

250 260 270 280 290 300 

fmv seq GCAT C AT GGT CAGT AAGTT TCAGAAAAAGAC ATC C AC CGAAGAC TT AAAGTTAGTGGGCA 

M II II II II I I I I I I II II II II II M II II I I III M MM M I 
fmvhom . seq TCATCATGGTCAGAAAGTAACAGAAAAAGAAGTCCACCGAGGACGTAGAGTTTTTGAGGG 

240 250 260 270 280 290 

310 320 330 340 350 360 

fmv seq TCTTTGAAAGTAATCTTGTCAACATCGAGCAGCTGGCTTGTGGGGACCAGACAAAAAAGG 
M I I I I I II I I M I I IMIII I I I M II I I I I II I I I I II I II I I 
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fmvhon.seq 



fiav. seq 
■fravhom. seq 

fmv.ssq 
fmvhom. seq 

fmv. seq 
fmvhom. seq 



TCTTTAAAAGTAATCCTTGTACCATCGGTCGGCTGGCATATTTGGACCAGACAAGAAAAG 
300 310 320 330 340 350 

370 380 390 400 410 420 

AATGGTGCAGAATTGTTAGGCGCACCTACCAAAAGCATCTTTGCCTTTATTGCAAAGATA 

II Mill MM Mill Mil I I Mill Mill I Mill III I II Ml 
GAT G G T G C AGAAC CT T T AGG T GCACAT CCAAAAAGAAT CT T G GACT T T ACTGC GAAGATA 
360 370 380 390 400 410 

430 440 450 460 470 480 

AAGCAGATTCCTCTAGTACAAGTGGGGAACAAAATAACGTGGAAAAGAGCTGTCCTGACA 

Ml MM Mill M III IMM II II II M M II I II M II I II I I I II 
AAGGAGAT CGC TC TAT T AAAAGGGGGGAGAAAAAT AACATGGAAAAAAG C TAT C CTGACA 
420 430 440 450 460 470 

490 500 510 520 530 540 

GCCCACTCACTAATGCGTAT GACGAACGCAGTGACGACCACAAAAGAAT T CCCT CT ATAT 
IMM I I 1 II 1 M t I I I M I I I M 1 M I I I I I M I III II I M Mill 
GCC CAGCT T CG AGTGC GT AT GAC GAACGC AGT GAC GACCATAGAAGGAT GCT C TAT AT AT 

480 490 500 510 520 530 



550 560 570 

fmv seq AAGAAGGCATTCATTCCCATTTGAAGGATC 
I I I I M M I U I M 1 M I I I I I 1 
fmvhom .seq ACAGAGGCATTTATTCCCATTACAAGGAGC 

540 550 560 

Additionally, Applicant submits that the synthetic homolog to the 35S Cauliflower 
Mosaic Virus promoter, CaMV, was produced using the method of the present invention 
and having a 79.2% identity to the template. This is an unexpected result for less than 
a 100% identity to the template. This synthetic promoter, MuB, was linked to the bar 
gene and then introduced into corn embryos via Agmbacterium-mediated 
transformation. The protocol was as described in U.S. Patent No. 6,420,630. From 174 
immature embryos a total of 13 events were generated on medium containing 1 mg/l 
bialaphos. Plants were regenerated from these events and shown to express the bar 
gene. These results establish that the 35S homolog, MuB has been shown to act as a 
constitutive promoter in corn. 

Data below: MuB homology to 35S 79.2% identity in 351 bp overlap 

10 20 30 40 50 60 

mub TCAAATTTTTCTACAAAGGATCATATCGGGCATGTTCATGGAACCCGTTTGGCCACCAAT 

| | | | II I I I II II I I I M II I II I I Mill I MIMIM 
35S TGAGACTTTTCAACAAAGGGTAATATCGGGAAACCTCCTCGGATTCCACTGCCCAGCTAT 

10 20 30 40 50 60 

70 80 90 100 110 120 

mub T T GCAACT T CAT C AAGAG GACAGTAGAAAAT T AAGT T G GC AC C T ACT AAT G C C ACAAAT G 
M I I Ml M M II II II M II Ml M M I 11 M I MMIM III 
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35S 



Pi 

CT GT C ACTTCAT CAAAAG G ACAG TAGAAAAGGAAGG T GG CACCTACAAAT GC C ATCAT T G 

yU 90 100 no 120 

mub TGATAAAGGACAGTHT A^n^TTnTx r?prrmm2mm L 6 ° ^ ' 170 180 

AGAGGTCCCAAAGACGGATG 
II I I I II I I I I 
\GTGGTCCCAAA 
170 

190 200 210 220 



35S 

mub 
35S 

mub 
35S 

mub 
35S 



140 150 170 leo 

190 200 210 2?n 

ACTTAT^GGAGCTCOTCT^GGAAACAGAAGACGTACCARCCACGTTTTCAAAGGAAGT 

GGATTGATGTGATATCTC^CTGACGTAATOGATGATCCACAATCCt^CTA^ 
310 320 330 340 ten 

* ' i 'in 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 in n 1 1 1 1 1 1 1 

AGACCCTTCCTCTATATAAGGAAGT^ 

310 320 330 340 350 

In summary, the above-mentioned sequence data indicate a high degree of 
homology to the template and unexpected results for less than 1 00% homology to the 
template: the synthetic homolog to the figwort mosaic virus promoter, fmvhom, has a 
77.1% identity to the template, and the synthetic homolog to the 35S Cauliflower 
Mosaic Virus promoter, MuB, was produced having 79.2% identity to the template, 
where each of the two synthetic homologs is within the 60%-90% range as stated in the 
specification and recited above in this response. 

I, the undersigned, declare that all statements made herein of my own knowledge 
are true and that all statements made on information and belief are believed to be true; 
and further that these statements were made with the knowledge that willful false 
statements and the like so made are punishable by fine or imprisonment, or both, under 
section 1 001 of Title 1 8 of the United States Code and that such willful false statements 
may jeopardize the validity of the application or any patent issuing thereon. 
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Herbert Martin Wilson, Ph.D. 
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